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IN THE COURT OF SUB-DIVISIONAL JUDICIAL 

MAGISTRATE(M), GOHPUR, DIST- SONITPUR 

         PRESENT: Sri Kaushik Kr. Sharma                      

                                         GR-649/13 

                                     U/S 323/34 IPC 

                        STATE  OF   ASSAM………………………PROSECUTION 

                                                     V. 

                        SRI  KAMAL BORA AND ANR…………..ACCUSED 

 

 LD. Counsels: 

For the Prosecution:  Smti  Bornali Chetia, LD. ADDL. P P 

For the Defence:           Sri Thageswar Baruah and Sri Pranjal 

Baruah,   Ld. Advocates. 

 

Evidence Recorded on: 14.10.14, 20.1.15, 24.2.15, 13.3.15, 04.4.15, 

22.7.15 

Argument Heard on:      18.8.15 

Judgment delivered on: 02.9.15 

 

                                       J U D G M E N T 

1. The prosecution case, in brief is that, on 12.9.13, after Sri Prahlad 

Handique had reached home , inviting people for a public 

meeting/function, the accused persons, had called him out of his 

house, and  voluntarily caused hurt to Sri Prahlad Handique, by 

assaulting him, in front of his house. When people started to gather, 

hearing hue and cry, the accused persons had left the place. Hence, 

the case. 
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2. The FIR was lodged by Sri Bogiram Bora and Sri Nabin Bora, the 

President, and the Secretary, respectively, on North Ghahigaon 

Development Committee, on 13.9.13. at Halem P.S. The case was 

registered as Halem P.S Case no. 38/13, u/s 325/307/34 of IPC. After 

investigation, the I.O. Sri Pranjal Kr. Nath had submitted the charge 

sheet u/s 323/34 of IPC. 

3. On appearance before the Court and after supply of copies of the 

documents, the particulars of the offences u/s 323/34 of IPC have 

been explained to the accused persons, to which they pleaded not 

guilty and claimed to be tried.  

4. The prosecution has examined, 8 witnesses and 1 witness has been 

examined as CW. After closure of the prosecution evidence, the 

accused were examined u/s 313 Cr PC, where they have denied the 

commission of any offence. Heard arguments. 

 

5. POINT FOR DETERMINATION: 

a. Whether the accused persons, in furtherance of their common 

intention, had voluntarily caused hurt to Sri Prahlad Handique 

in front of latter‟s house on 12.09.13 at about 8:30PM? 

6. DISCUSION , DECISION WITH REASONS THEREFOR: 

7. PW1, Sri Nabin Bora, in his examination in chief has stated that he is 

the informant, and he recognizes the accsued persons. He stated that 

a public meeting was organized to be held on 16.9.13, at Uttar 

Ghahigaon stage. He stated that Sri Prahlad Handique, Sri Rabi Ram 

Borah and Sri Ghana Saikia, were given the responsibility to invite the 

public for the said meeting. Prahlad Handique had gone to the house 

of Kamal Bora, to invite him. At that time, Kamal Bora was not in his 

home, but his wife was present. Hence, Kamal Bora was invited. On 
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that day, at about 8PM, he was being informed by a person that there 

was quarrel between Kamal Bora, Prahlad Handique and Sabiram 

Handique. The distance between his house and that of Prahlad 

Handique would be ½ KM. He stated that the incidnet had occurred 

on 13.09.13. He stated that he had lodged the FIR as he was the 

Secretary of the Development Committee. Ext 1 is the FIR and Ext 

1(1) is his signature. He stated that he did not see the incident. 

8. In his cross examination, he has stated that he had filed the FIR as 

the Secretary of North Ghahigaon Development Committee. The 

President of the Committee was Sri Kabi Ram Bora. He stated that he 

had filed the FIR after getting the permission from public, by holding a 

meeting. The meeting was held in the house of Prahlad Bora, and 

then he had lodged the FIR. About 30 people had assembled in the 

meeting. No proceeding of the meeting was prepared. In that 

meeting, people such as, Kabi Ram Bora, Girish Bora, Jagannath Bora, 

Bhupen Bora, Ghana Saikia, Rabiram Bora, Sunmoni Bora, Pranjal 

Bora etc had participated. He stated that for a decision to be made in 

a public meeting, there should be a proceeding. Thereafter, he stated 

that a resolution was formulated. He stated that police did not seize 

any copy of the resolution, and no copy of the same has been given 

by them to the police station. The FIR was written by Jitu Handique, 

prior to his arrival. The signature of Jitu Handique is not present on 

the FIR. It is not motioned in the FIR that the same has been written 

and read over. He stated that the Committee has no pad of its own, 

but it has a seal. He denied the suggestion that he did not file the FIR 

after conducting meeting. The incident had taken place at 8 PM, on 

13.9.13. He was informed by Sun Moni Bora, about the incident, at 

about 8:05 PM.  

9. He also stated that he did not see the incident, and hence, he cannot 

say whether the incident had occurred or not. He denied that he did 

not state before police that Sun Moni Bora, had informed him about 

the incident at about 8:05 PM. He is in talking terms with the accused. 
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He had lodged the FIR on the day next to the day when the incident 

had taken place. The distance between his house and the police 

station, would be around 1 KM. He denied the suggestion that the 

accused did not commit any offence and that he had lodged a false 

case. 

10. PW2, Sri Prahlad Handique in his examination in chief has stated that 

he knows the informant and the accused persons. He stated that the 

meeting was to be held on 16th and on 12th , he, Ghana Saikia and 

Rabi Ram Bora had gone out to invite people, for the meeting. After 

inviting people, he came home and took rest. At that time, Kamal 

Bora called him out and assaulted him in front of his house. The 

incident had taken place at about 8 PM. He stated that Kamal Bora, 

had assaulted him on his ear, back and other places on his body. He 

stated that Kamal Bora had assaulted him as why he would go to his 

house to invite for public meeting. Hearing noise and commotion, his 

wife, Smti Lakhi Handique, mother, Smti Kanswli Handique and 

brother, Smti Pradip Handique had came out of their house. He also 

stated that Kamal Bora tried to pull him inside the car. At that time, 

his mother had pulled him towards their house. At the time of the 

assault, Sri Sabi Ram Bora, the son in law of Kamal Bora , was there.  

11. In his cross examination, he has stated that the incident had occurred 

on 12th day of a month, during rainy season. He does not remember 

the date correctly. They had gone to the house of Kamal Bora at 

about 2 PM, for invitation. At that time, the wife and some small 

children were there in the house of Kamal Bora. He, Ghana Saikia, 

and Rabi Ram Bora had gone to the veranda of the house of Kamal 

Bora. The wife of Kamal Bora, had signed on the paper as Kamal 

Bora. He stated that he had asked her to sign on the Peon Book. He 

stated that they did not forcibly take the signature of the wife of 

Kamal Bora. She herself, put her signature on it. The peon book, has 

been handed over to Gobi Ram Bora( Kabi Ram Bora). He stated that 

before and after the submission of the peon book, he did not see who 
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had signed on it on whose behalf. He denied the suggestion that they 

had gone to the house of Kamal Bora in adrunken state, for invititaion 

and misbehaved with the wife of Kamal Bora.  

12. He stated that the entrance of his house is about 20-25 feet away 

from his house. At that time they were about to sleep and it was dark. 

He stated that Kamal Bora had gave him fist blow(punch). His wife 

had came near to them, when he was being beaten. He stated that he 

was being medically treated on the next day after lodging of the FIR. 

No medical treatment was received by him on the night of the 

incident. He stated that no public meeting had taken place on the day 

of occurrence, in the night. He stated that his younger brothers, 

namely, Sri Pradip Handique, aged 15 years and Sri Pankaj Handique, 

aged 25 years, were watching T.V. inside the house and hence, there 

was some delay, when they came out of the house. He works as a 

worker in the vehicle of the informant, Sri Nabin Bora. He stated that 

Rabi Ram Bora is his father. He stated that Sabi Ram Bora, did not do 

anything to him, and he was standing at some distance away. On that 

day, some relative of Sabi Ram Bora had died and hence, he was on a 

fasting. He denied the suggestion that Kamal Bora did not assault him 

and that he had deposed falsely. He denied that he did not state 

before police that the accused, Kamal Bora had assaulted him by 

saying that why he would call him for the public meeting. He denied 

the suggestion that no such incident had taken place as narrated by 

him.  

13. PW3, Smti Lakhi Handique, in her examination in chief has stated that 

she knows the informant and the accused persons. She stated that on 

the day of occurrence, during day time, her husband, Sri Prahlad 

Handique, had gone out to invite people for a meeting of Naam-ghar, 

by taking a register with him. When her husband came back to their 

home in the evening, he had told her to prepare food. After having 

food, she was in her kitchen. At that time, accused, Kamal Bora, had 

called her husband from their entrance. He had called her husband as 



6 
 

„Dhan‟. Then, her husband came out. She also came out, but after 

some time. When she came out, she saw that the accused had 

slapped her husband twice. At first, she thought that the accused had 

joked with he husband. The accused had asked her husband, why did 

he took signature of his wife on the register, in his absence. Then, she 

realized that the accused had slapped her husband out of anger. 

When she raised hue and cry, people from nearby areas came out. 

But before they could reach their entrance, the accsued  had gone 

away in a car.  

14. In her cross examination, she has stated that the meeting was 

organized for a function “bhauna”. She sttaed that she does not know, 

the names of the persons, who were invited or whose signatures were 

taken by her husband. She did not see the register book in the hands 

of her husband. The register might have been in the hands of any of 

the three persons. Her husband had gone to the house of accused, 

Kamal Bora for inviting him for the meeting. She does not know, 

whether her husband had also gone to the house of the accused, Sabi 

Ram Bora. On the day of occurrence, they had their dinner at about 8 

PM. When Kamal Bora had called, her husband was in his mother‟s 

house, which is adjacent to their house, and he came out from his 

mother‟s house. Shortly. After her husband had come out of the 

house, she had also come out. They had taken their dinner, at about 

8 AM. The incident might have had taken place at about 8:30PM. 

There was no light and it was dark, at that time, but it was a full 

moon night. She stated that at the time of the incident, her 11 years 

old son was with her mother in law. The distance between the kitchen 

and the front side road would be 20 meters. When she raised hue and 

cry, Pranjal Handique, Pankaj Handique , uncle and sister in law had 

come out.  

15. She also stated that she does not know, whether the accused ahd 

lodged a case against her husband. She denied the suggestion that 

her husband had misbehaved with the wife of the accused, Kamal 
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Bora, and over that issue, Kamal Bora had lodged a case against her 

husband, and this case has been lodged, in order to get away from 

the case lodged by the accused. Police had questioned her in the 

police station. The police had come to their house, for investigation 

purpose. She denied the suggestion that she had deposed falsely, in 

favour of her husband.  

16. PW4, Sri Pradip Handique, in his examination in chief has stated that 

he knows the accused persons and the informant. On the day of 

occurrence, he was having food with his family. Then at about 

7/7:30PM, the accused, Kamal Bora, had called his elder brother, 

Prahlad @Dhan, from their entrance gate. Then, his brother had gone 

out and an argument took place between them. The, his sister in law, 

Smti Lakhi Handique, had come out and raised hue and cry. Then, 

they all came out of their house and had separated his brother and 

Kamal Bora. He stated that he did not see the assault on his brother. 

He stated that at that time, accused Sabiram Bora was also there and 

Sabiram had also wanted to fight. Later on, Kamal Bora had entered 

into the house of Sabi Ram Bora. He stated that his brother had 

sustained assault on his cheek and neck. His brother had told him that 

he had sustained pain in his cheek and neck. 

17. In his cross examination, he has stated that at the time of the 

incident, he was inside the house. He came out after hearing the call 

of his sister in law. When he came out, argument was going on 

between his brother, Prahlad and Kamal Baruah. He does not know, 

why the argument had erupted. When they came out, the wife of his 

brother( Prahlad) had also come. He does not know, whether Kamal 

Baruah had lodged a case against his brother. He stated that he did 

not see his brother being assaulted. He came to know that his brother 

had sustained pain as told by his brother. 

18. PW5, Sri Ghanakanta Saikia, in his examination in chief has stated 

that he knows the accused persons and the informant. The incident 

had taken place at about 1-2 years ago. He stated that public had 
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entrusted on him, Prahlad Handique and Rabi Ram Bora, to invite 

people for a public meeting. In the morning, they had gone to invite 

people taking a register with them. After inviting people, they came 

back to their respective homes in the evening. Ay about 8 PM, on that 

day, the family members of Prahlad Handique had informed them that 

Kamal Bora had assaulted Prahlad Handique, as they had called 

public. People had gathered in the night. He did not see any assault.  

19. In his cross examination, he has stated that they had used a dak book 

for inviting people. They had gone to invite people. Prahlad Handique 

was with them. At that time, Kamal Bora was not present in his 

house, and in his absence, they had obtained the signatures of the 

wife of Kamal Bora. At that time, there was no argument between 

Prahlad Handique and Kamal Bora. He had heard about the quarrel 

from others. Police had questioned him in the police station, after 

calling him to the police station. He stated that he does not know, 

why the case was lodged. 

20. PW6, Sri Rabiram Bora, in his examination in chief has stated that he, 

along with Prahlad @ Dhan Handique and Ghana Saikia, had gone out 

to invite people for a public meeting. After inviting people, they came 

back at about 2/3 PM. He stated that family members of Prahlad had 

informed him that a quarrel took place between Prahlad Handique and 

Kamal Bora. He stated that he did not see the incident.  

21. The defence has declined to cross examine him.  

22. CW, Sri Bogi Ram Bora, in his examination in chief has stated that he 

is one of the informants. He knows the accused persons. He stated 

that on 12.09.13, Prahlad Handique, Ghana Saikia and Rabi Ram Bora 

were given the responsibility to invite people for a public meeting. 

They were given permission to receive signature of any family 

member of a house. They had discharged their responsibility as such. 

At about 8 PM, Kamal Bora had called Prahlad Handique to the road. 

Kamal Bora had told Prahlad , why he had taken signature of his wife, 

in his absence. Thereafter, the accused, Kamal Bora had gave 
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Prahlad, a fist blow. No weapon was used. The Kamal Bora had 

wanted to get Prahlad Handique inside the Nano Car, forcibly, which 

was brought by the accused. The other accused, Sabi Ram Bora was 

inside the car. When Prahlad Handique had raised hue and cry, his 

family members as well as other people had come out. Seeing other 

people, the accused persons had fled from the scene. He and Sri 

Nabin Bora, Secretary, had come to the place of occurrence, after half 

an hour, of the incident. His house is situated at a distance of 1 M 

away from the place of occurrence. The FIR was lodged on the basis 

of the decision of public. The incident was being informed to him, by 

one village person. Prahlad Handique had  told him all about the 

incident.  

23. In his cross examination, he has stated that he had filed the FIR, as 

the President of Ghahigaon Development Committee, and as a 

member of the public. No meeting was held before lodging of the FIR. 

He stated that the FIR was lodged as per the decision of public, that 

is, as per meeting. No proceeding of the meeting was drawn . He 

received the information about the incident at 8PM and had reached 

the place of occurrence at about 8:30 PM. When he reached the place 

of occurrence, there were many people such as, Sishuram Duwarah, 

Girish Bora, Bhupen Bora, Puspa Bora, Pranjal Saikia, Jitu Handique , 

Mahendra Bora etc. Ext 1 is the FIR. He stated that it is not 

mentioned in the FIR, that it was lodged as per the advice of people. 

He also stated that while inviting people, no dak-book was taken. 

Rather, a piece of paper was taken and signatures were obtained on 

that paper. Police has not seized that paper. The FIR was written by 

Jitu Handique. The FIR was already written before he had reached the 

police station. Thereafter, he had signed on the FIR. He stated that in 

the FIR, it is not mentioned that Jitu Handique had written the FIR 

and that it was read out to them. The FIR was not written on the pad 

of North Ghahigaon Development Committee. He stated that he did 

not see, how the incident had occurred actually.  
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24. He also stated that it was not proposed before them that the FIR was 

lodged on 12.09.13, on the basis of discussion among the members of 

public. He knows that Prahlad and others had gone to the house of 

Kamal Bora, and took the signatures of his wife, in his absence. He 

stated that he does not know, whether the accused, Kamal Bora had 

lodged a case against Prahlad Handique. He denied the suggestion 

that no such incident had occurred as narrated by him and that 

Prahlad Handique had misbehaved with the wife of the accused, 

Kamal Bora. He denied the suggestion that he had deposed falsely.  

25. PW7, Dr. Haren Ch. Kalita, in his examination in chief has stated that 

on the basis of police requisition, of Halem P.S, he had examined , Sri 

Prahlad Handique @ Dhan, aged 28 years, s/o Lt. Jogeswar Handique, 

vill. North Ghahigaon, on 13.09.13 at about 12:35PM. On examination, 

he found swelling and pain on the left lateral side of the head of the 

patient. The injuries were simple and caused by blunt object. He 

stated that the patient was escorted by Md. Bashir Ahmed of Halem 

P.S. Ext 2 is his medico-legal report and Ext 2(1) is his signature.  

26. In his cross examination, he has stated that the report was not 

written in the format, as no format( form) was available. He has not 

specified in his report, who had identified the patient. He has not 

mentioned the age and colour of the injury in his report. He has not 

mentioned the rank/ position of Md. Bashir Ahmed. The injury may 

also occur due to dashing/ collision.  

27. PW8, S.I. Sri Pranjal Kr. Nath, the I.O., in his examination in chef has 

stated that on 13.09.13, the FIR was received from the informant, Sri 

Nabin Bora. The O/C of Halem P.S had endorsed him to conduct the 

investigation. He had started the investigation on 13.9.13. at about 

10:30AM. Before proceeding to the P.O, he had taken the statements 

of the informant, injured and about 4 other people, accompanying 

them. He had caused the medical examination of the injured/victim, at 

Halem, SHC, who was escorted by HG, Md. Bashiruddin Ahmed. He 

had visited the P.O. at about 5 PM. He had ascertained the place , 
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where the assault had taken place, after inquiring, Prahlad Handique, 

Pradip Handique, Upen Handique and Jagannath Bora. Thereafter he 

came back to the P.S. as on the next day, he had duty in Chief 

Misiter‟s Prgramme. On 14.9.13, in the morning, he had seized 

documents from Nabin Baruah. Lakheswar Handique was the seizure 

witness. On that day, at about 1 PM, the accused, Kamal Bora had 

appeared at the P.S. After questioning the accused, he was arrested 

and thereafter, he was released on bail. He had collected the Medical 

report. On 18.9.13, he had arrested co-accused, Sabiram Bora, and he 

was also released on bail. He had drawn the sketch map. After 

conclusion of the investigation, he had submitted the charge sheet on 

30.09.13, u/s 323/34 of IPC. Ext 3 is the seizure list and Ext 3(1) is his 

signature. Ext 4 is the sketch map and Ext 4(1) is his signature. Ext 5 

is the charge sheet and Ext 5(1) is his signature.  

28. In his cross examination, he stated that on 13.09.13, at about 

10:30AM, he had received the FIR, and immediately, he had opened 

the CD. The informant had submitted the FIR as member of North 

Ghahigaon Development Committee. The pad was not used in writing 

the FIR, but the seal of the Committee was used. While giving the 

FIR, Bogiram Bora was not with the informant. He did not meet 

Bogiram Bora. The signature of Bogiram Bora was there on the FIR. 

He had registered the case, on the basis of the information provided 

by Nabin Bora. He also stated that Sri Prahlad Handique, Smti Lakhi 

Handique, Sri Pradip Handique, Sri Rabi Ram Bora and Sri Ghana 

Saikia, had accompanied the informant to the police station. He had 

taken their statements, before visiting the place of occurrence. He 

stated that he did not record the statements of Upen Handique and 

Jagannath Bora.  

29. The I.O. has stated that PW, Nabin Bora, did not state before him that 

he was informed about the incident at about 8 PM. He stated that PW, 

Nabin Bora, did not state before him that the FIR was lodged after 

holding a meeting and taking permission of public. But Nabin Bora had 
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stated before him that the FIR was lodged on the basis of public 

decision. He stated that PW, Prahlad Handique ddi not state before 

him that his mother had pulled him to their house. He stated that PW, 

Prahlad Handique did not state before him that when he was being 

assaulted, his wife had come near to the place. But the PW, ha stated 

that his wife had come near to the place when he was being 

manhandled. He also stated that PW, Smti Lakhi Handique did not 

state before him that the accused had called her husband as Dhan, 

but she had stated before him that the accused had called her 

husband by his name. PW, Smti Lakhi Handique, did not state before 

him, that Kamal Bora had slapped her husband twice, but she did 

state before him that Kamal Bora had assaulted her husband. He also 

stated that PW, Smti Lakhi Handique did not state before him that she 

had shouted as “beaten” “ beaten”, but she stated before him that 

she had raised hue and cry.  

30. The I.O. has also stated that he has not seen the seized articles in the 

Court. He has mentioned the place of occurrence as „A‟. He stated that 

to the north side of the place of occurrence, lies Dufalagarh. The 

incident had occurred on Duffaagarh road. „B‟ indicates the house of 

Budheswar Handique. He did not question Budheswar Handique, 

about the incident. „E‟ and „F‟ indicates the houses of Dipak Bora and 

Deben Bora. He did not question them in relation to the incident. The 

persons mentioned in the sketch map had shown the place of 

occurrence, but he did not question them. He stated that he ahd 

recorded the statements of witnesses who had appeared in the P.S. 

He denied the suggestion that he dod not conduct the investigation 

properly, and had filed a false charge sheet.  

31. In his re-examination, he has stated that he has seen the seized 

articles as MR.  

APPRECIATION OF EVIDENCE: 

32. PW2, Sri Prahlad Handique, the injured, in his evidence has stated 

that when he was in home, at about 8PM, the accused, Kamal Bora 
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had called him from outside, and when he came out, the accused had 

assaulted him, in front of his house. He also stated that when noise 

and commotion erupted, his wife, Smti Lakhi Handique  and other 

members of his family came outside.  

33. PW3, Smti Lakhi Handique, in her examination in chief has 

corroborated the evidence of PW2, by stating that the accused Kamal 

Bora had called her husband, and when she came out of her house, 

she saw that the accused, Kamal Bora had slapped her husband twice.  

34. PW4, Sri Pradip Handique, who is the younger brother of the injured 

has stated that when Lakhi Handique had raised hue and cry, he 

came out and separated his brother (Prahlad Handique) and the 

accused, Kamal Baruah. He stated that he did not see the assault on 

his brother.  

35. The Ld. Counsel for the accused has argued that the evidence of PW4 

has contradicted the evidence of PW2 and PW3, so far as assault on 

PW2 is concerned. 

36. However, I do not find any material contradiction to disbelieve the 

testimonies of PW2 and PW3. This is because, PW4, came out after  

hearing the hue and cry of PW3, and PW3, had raised hue and cry, 

after seeing the assault on her husband. So, when PW4 came out , 

the assault had already ceased. Hence, PW4 did not saw any assault, 

and he had only separated his brother and the accused, Kamal Bora. 

37. The Ld. Counsel has also raised another point that PW3 has stated 

that the accused had slapped her husband , while PW2, has stated 

that the accused had given him fist blows.  

38. I do not agree with the argument. PW2, in his examination in chief 

has stated that the accused had assaulted him on his ears, back and 

other parts. In his cross examination, he stated that the accused had 

punched him. PW2, did not state that the accused had only punched 

him. The fact of assault, encompasses fist blows as well as slapping. 

Further, it must be kept in account, that at about 8PM, it was dark 

outside. Hence, it might not be possible for PW3, to easily perceive 
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exactly, what mode of assault was used by the accused at various 

points of time. Moreover, the incident had occurred in 2013, that is 

about two years back, and hence, lapse of memory of exact sequence 

of the incident, is quite possible.  

39. Further, the I.O. in his cross examination, he has stated that PW3, 

has stated that the accused had assaulted her husband, though she 

did not state that the accused had slapped her husband twice. 

40. Hence, I find the testimony of PW3 believable, and I find the 

testimonies of PW2 and PW3 corroborating each other. 

41. If the cross examination of PW2, is analysed, it reveals that the major 

part of it relates to the issue of taking signature of the wife of the 

accused Kamal Bora, peon book etc, which, in my view, do not shake 

the testimony of PW2. The contradictions, which the defence had tried 

to get  confirmed by the I.O., cannot be considered to be proved, 

because, PW2 was not confronted with those omissions in his 

statement u/s 161 Cr PC, when he was being cross examined. Sec 145 

of Evidence Act, clearly lays down that if the defence intends to 

contradict a witness by his previous statement(made u/s 161 Cr PC or 

otherwise), his attention must be called to those parts of it, which are 

to be used for the purpose of contradicting him, before the writing 

can be proved. 

42. Likewise, the contradictions in the testimonies of PW1 and PW3 in 

respect of their statements u.s 161 Cr PC, are not proved, as they 

were not confronted with those omissions/contradiction during their 

cross examinations. 

43.  For argument sake, even if the omissions are taken to be proved, I 

do not find that those as contradictions, as those are not material 

omissions. It is not possible for any witness to remember exactly the 

sentences which he  had stated before the I.O. during investigation, 

and state the same sentences during his evidence in Court after about 

2 years.  
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44. Similarly, the defence could not extract anything during cross 

examination of PW3, so to shake her testimony. 

45. In his examination u/s 323 Cr PC, accused Kamal Bora, has stated 

that he had gone to ask, Prahlad, as to why he had taken the 

signature in his absence. Thus, the accused has not denied his 

presence at the scene of occurrence. 

46. The evidence of PW2, finds support from the medical evidence. The 

M.O. has also stated that Sri Prahlad Handique had sustained swelling 

and painful injury on the lateral side of his head. PW2 has also stated 

that the accused had assaulted on his ear and other parts. Injury over 

ear portion and swelling on lateral portion of head, has similarity.  

47. The evidence of PW1, PW5, PW6 and CW are not very relevant for 

discussion, as they are reported witnesses.  

48. The Ld. Counsel for the accused, has also argued that the informant is 

not related to the injured and hence, he has no locus standi to lodge 

the FIR.  

49. I do not agree with the argument. It is not required u/s 154  of Cr PC, 

that only a relative of the injured can lodge FIR. A FIR can be lodged 

by anyone, who has information about commission of any cognizable 

offence. Moreover, as the dispute had arisen, at the first instance, 

over the issue of invitation for public meeting, organized by North 

Ghahigaon Development Committee, the informants, being the 

Secretary and President of the said Committee, are concerned with 

the incident.  

50. The Ld. Counsel has also argued that police has file charge sheet u/s 

323 of IPC, which is a non-cognizable offence.  

51. It is true that offence u/s 323 IPC is a non-cognizable offence, but at 

the time of registration of FIR, it was registered u/s 325/307/34 OF 

IPC. It was only after investigation, offence u/s 323 IPC alone was 

found to have been committed. Hence, I do not find the procedural 

aspect, negating the prosecution‟s case.  
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52. In fact, Hon‟ble Supreme Court, in Ranjeet Kr. Ram and Ors v. State 

of Bihar( decided on 15.5.15), has observed that: 

“It is well settled that in criminal trials even if the investigation 

is defective, the rest of the evidence must be scrutinized 

independently of the impact of the defects in the investigation 

otherwise the criminal trial will plummet to the level of the 

investigation. Criminal trials should not be made casualties for any 

lapses committed by the investigating officer…” 

53. In the light of the above, I find the testimonies of PW2 and PW3, 

trustworthy and credible. The evidences of PW2 , PW3 and the 

medical evidence, prove that the accused had voluntarily caused hurt 

to PW2, on the day of occurrence.  

54. However, I do not find evidence sufficient to convict the co-accused, 

Sri Sabi Ram Bora , u/s 323 IPC. In fact, PW2, has stated that 

accused , Sri Sabi Ram Bora did not do anything to him. Other PWs 

have not attributed any act of assault to the said accused. The fact 

that Sabiram Bora had accompanied the accused Kamal Bora, by 

itself, is not sufficient to prove that he had participated in the 

commission of the offence. Moreover, prosecution has not led any 

evidence to show that Sabiram Bora had a pre concerted with Kamal 

Bora, so as to have common intention to cause hurt to PW2.  

55. Hence, in the light of the above, I am of the considered view that the 

prosecution has been able to prove the guilt of the accused u/s 323 of 

IPC, beyond all reasonable doubt. Hence, the accused, Sri Kamal Bora 

,is convicted u/s 323 of IPC. However, the prosecution could not 

prove the guilt of the accused, Sri Sabi Ram Bora u/s 323 of IPC. 

Hence, I acquit the accused, Sri Sabi Ram Bora from the charge u/s 

323 IPC, and he is set at liberty forthwith. 

56. Considering the nature and circumstances of the case,  I am not 

inclined to extend the benefit of Probation of Offenders Act to the 

accused, Sri Kamal Bora. 

57. Heard both sides on the point of sentence. 
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58. The accused has stated that he has a family to support, and he should 

be shown leniency.  

59. Considering the fact that the offence is not grave in nature, and the 

injury is simple, I sentence the accused, Sri  Kamal Bora , to pay a 

fine of Rs.1000/- (One Thousand only) u/s 323 IPC i/d 30 days of R.I. 

60. The judgment is pronounced in the open court on this 02nd of 

September, 2015. The judgment is prepared under my hand and seal 

of this Court . 

61.  The bail bond, in respect of accused, Sabi Ram Bora, shall remain 

operative till 6 months from the date of this order and shall stand 

cancelled after the expiry of 6 months. 

62.  The case is, accordingly, disposed of. 

 

                                                         S.D.J.M(M), Gohpur 
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                                 ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY PROSECUTION 

EXT 1: FIR 

EXT 2: MEDICAL REPORT 

EXT3: SEIZURE LIST 

EXT4: SKETCH MAP 

EXT5: CHARGE SHEET. 

 

                                  SDJM(M), GOHPUR 

 

 

 

 

 

 

 


